











STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Board Office

1031 18" Street, Board Suite 204
Sacramento, CA 95811-4174
Telephone: (916) 323-8000

Fax: (916) 327-7960

October 15, 2014

Dear Members of the State Legislature and fellow Californians:

On behalf of the Public Employment Relations Board (PERB), I am pleased to submit PERB’s
2013-2014 Annual Report. PERB is committed to conducting all agency activities with
transparency and accountability, as reflected in the Report. The Report describes PERB’s
statutory authority and jurisdiction, and its purpose and duties. The Report also highlights
legislative changes to the statutory schemes and PERB’s promulgation of implementing
regulations. The Report further provides case disposition achievements for the Board’s different
divisions. While the statistics show considerable work undertaken in the last fiscal year, each
division continues to make a concerted effort to reduce the backlog of older cases in order to
provide constituents with timely and meaningful case dispositions.

The eight public sector collective bargaining statutes administered by PERB guarantee the right
of public employees to organize and bargain collectively and to participate in the activities of
employee organizations, and to refrain from such activities. The different statutory schemes
protect employees, employee organizations and employers alike from unfair practices, with
PERB providing the impartial forum for the resolution of their disputes.

A sampling of activity during the 2013-2014 fiscal year includes:

e 949 unfair practice charges filed

e 114 representation petitions filed 4

e 116 mediation requests filed pursuant to Educational Employment Relations Act/Higher
Education Employer-Employee Relations Act/Ralph C. Dills Act

e 460 unfair practice charges withdrawn/settled at various stages of the process

e 226 days of unfair practice informal settlement conferences conducted by regional
attorneys - '

e 69 formal hearings completed by administrative law judges

e 76 proposed decisions issued by administrative law judges

o 918 cases filed with State Mediation and Conciliation Service Division

o 87 decisions issued and 25 injunctive relief requests determined by the Board itself

I invite you to explore the Report for more detailed information about PERB’s 2013-2014
activities and case dispositions.






II. OVERVIEW

Statutory Authority and Jurisdiction

The Public Employment Relations Board (PERB or Board) is a quasi-judicial agency created
by the Legislature to oversee public sector collective bargaining in California. The Board
administers eight collective bargaining statutes, ensures their consistent implementation and
application, and adjudicates disputes between the parties. The statutes administered by PERB
are:

(1)  Educational Employment Relations Act (EERA) (Government Code §3540 et seq.)—
California’s public schools (K-12) and community colleges;

(2)  State Employer-Employee Relations Act (Dills Act) (Government Code §3512
et seq.)—State employees;

3) Higher Education Employer-Employee Relations Act (HEERA) (Government Code -
§3560 et seq.)—California State University and University of California systems and
Hastings College of Law;

(4)  Meyers-Milias-Brown Act (MMBA) (Government Code §3500 et seq.)—California’s
city, county, and local special district employers and employees (excludes specified
peace officers, management employees, and the City and County of Los Angeles);

(5)  Los Angeles County Metropolitan Transportation Authority Transit Employer-
Employee Relations Act (TEERA) (Public Utilities Code §99560 et seq.),

(6)  Trial Court Employment Protection and Governance Act (Trial Court Act)
(Government Code §71600 et seq.);

(7)  Trial Court Interpreter Employment and Labor Relations Act (Court Interpreter Act)
(Government Code §71800 et seq.); and

(8)  In-Home Supportive Services Employer- Employee Relations Act (IHSSEERA)
(Government Code §110000 et seq.).

PERB’s history regarding its statutory authority and jurisdiction is included in the Appendices,
beginning at page 17.



PERB’s Purpose and Duties

The Board

The Board itself is composed of up to five Members appointed by the Governor and subject to
confirmation by the State Senate. Board Members are appointed to up to five-year terms, with
the term of one Member expiring at the end of each calendar year. In addition to the overall
responsibility for administering the eight statutes, the Board acts as an appellate body to hear
challenges to proposed decisions issued by Board agents. Decisions of the Board itself may be
appealed under certain circumstances to the State appellate and superior courts. The Board,
through its actions and those of its agents, is empowered to:

e conduct elections to determine whether employees wish to have an employee
organization exclusively represent them in their labor relations with their employer;

o remedy unfair practices, whether committed by employers or employee organizations;

e investigate impasse requests that may arise between employers and employee
organizations in their labor relations in accordance with statutorily established
procedures;

e ensure that the public receives accurate information and has the opportunity to register
opinions regarding the subjects of negotiations between public sector employers and -
employee organizations;

e interpret and protect the rights and responsibilities of employers, employees, and
employee organizations under the Acts;

e bring action in a court of competent jurisdiction to enforce PERB’s decisions and
rulings;

e conduct research and training programs related to public sector employer-employee
relations; and

e take such other action as the Board deems necessary to effectuate the purposes of the
Acts it administers.

A summary of the Board’s 2013-2014 decisions is included in the Appendices, beginning at
page 30.






III. LEGISLATION AND RULEMAKING
Legislation

Assembly Bill (AB) 383 (Chapter 76, Statutes of 2013), a “maintenance of the codes™ bill,
made non-substantive changes to Ralph C. Dills Act (Dills Act) Government Code section
3513.

Assembly Bill 537 (Chapter 785, Statutes of 2013) included amendments to the Meyers-
Milias-Brown Act (MMBA) to require governing bodies of public agencies to vote to accept or
reject tentative agreements within 30 days of the date the agreements are first considered. The
bill also provided that an arbitration agreement contained in a memorandum of understanding
is enforceable in court, and that an order to compel arbitration shall not be refused because the
conduct in question arguably constitutes an unfair practice before PERB.

Assembly Bill 1181 (Chapter 305, Statutes of 2013) amended the MMBA to require public
agencies to give reasonable time off without loss of compensation to a reasonable number of
employee representatives to participate in matters before PERB, and to testify or appear as the
designated representative of the employee organization in matters before a personnel or merit
commission, in addition to the existing provision for time spent formally meeting and
conferring. :

Assembly Bill 1317 (Chapter 352, Statutes of 2013) enacted statutory changes to reflect
changes made by the Governors Reorganization Plan No. 2 (GRP 2). Pursuant to GRP 2,
PERB is in the Labor and Workforce Development Agency.

Rulemaking

General Regulation Changes

In fiscal year 2012-2013 the Board proposed regulations that included: (1) filing and service
of documents; (2) maintenance of a list of arbitrators; (3) appointment of factfinding
chairpersons under the HEERA; (4) Board decisions; (5) Board policy on expediting cases;
(6) unfair practice charge processing; and (7) recognition petition procedures under the
MMBA. These regulation changes became effective July 1, 2013.

Senate Bill 1038 (Chapter 46, Statutes of 2012) - Transfer of SMCS to PERB

In fiscal year 2012-2013 the Board developed rules, pursuant to Senate Bill 1038 (Chapter 46,
Statutes of 2012), regarding the transfer of the State Mediation and Conciliation Service
(SMCS) to PERB from the Department of Industrial Relations (DIR). These regulation
changes became effective July 1, 2013.

Appeals from MMBA Factfinding Sufficiency Determinations

In fiscal year 2012-2013, the Board proposed regulations concerning proposed changes to the
appealability of a Board agent’s determination of the sufficiency of a factfinding request made









immediate prior fiscal years, the number of formal hearings completed was always greater than
the number of proposed decisions issued. In fiscal year 2012-2013, the number of formal
hearing completed to proposed decisions issued was 86 formal hearings completed to

76 proposed decisions issued. In fiscal year 2011-2012, the number was 89 formal hearings
completed to 61 proposed decisions issued, and in fiscal year 2010-2011, the number was

43 formal hearings completed to 38 proposed decisions issued. The backlog of the number of
proposed decisions to write grew due to the rapid increase in caseload assignments since fiscal
year 2010-2011, when the number of cases assigned grew to 192 total cases as compared to the
previous fiscal year in which 133 total cases were assigned: a 44% increase in the Division’s
assigned caseload. Although the caseload grew, the number of ALJs assigned to cover the
increase did not grow, which created a backlog of proposed decisions to write. The addition of
an eighth ALJ should help the Division further reduce, if not eliminate, the backlog in fiscal
year 2014-2015.

Over the last two fiscal years, the regional distribution of the caseload has been focused
primarily in the PERB Glendale office. Slightly over 50% of all PERB unfair practice hearings
have been held in the Glendale office, an increase from fiscal years 2010-2011 and 2011-2012.

Board Decisions

Proposed decisions issued by PERB’s ALJs and Board agent dismissals of unfair practice
charges may be appealed to the Board itself. During the 2013-2014 fiscal year the Board
issued 87 decisions as compared to 51 during the 2012-2013 fiscal year and also considered
25 requests for injunctive relief as compared to 17 during the 2012-2013 fiscal year. (A
summary of injunctive relief requests filed compared to prior years is included in the
Appendices at page 27.)

Litigation

Fiscal year 2013-2014 continued the recent trend of substantial annual increases in litigation
projects” for PERB. Specifically, 254 litigation-related assignments were completed by PERB
attorneys (compared to approximately 146 last fiscal year, 139 the year before that, and 93 the
year before that). A total of 21 litigation cases, including new and continuing matters, were
handled during the 2013-2014 fiscal year (compared to 26 last fiscal year and 35 the year
before). A summary of these cases is included in the Appendices, beginning at page 71.

“PERB’s court litigation primarily involves: (1) injunctive relief requests to immediately stop
unlawful actions at the superior court level; (2) defending decisions of the Board at the
appellate level; and (3) defending the Board’s jurisdiction in all courts, including the California
and United States Supreme courts. Litigation consists of preparing legal memoranda, court
motions, points and authorities, briefs, stipulations, judgments, orders etc., as well as making
court appearances.



Representation Activity

For fiscal year 2013-2014, 114 new representation petitions were filed, an increase of 14 cases
when compared to the prior year. The fiscal year total includes 32 recognition petitions,

9 severance requests, 21 decertification petitions, 7 requests for amendment of certification,
44 unit modification petitions, and 1 organizational security petition.

Election activity decreased, with 7 elections conducted compared to 12 in the prior year. The
7 elections conducted by PERB during the fiscal year included 7 decertification elections.
More than 971 employees were eligible to participate in these elections, in bargaining units
ranging in size from 12 to 451.

Mediation/Factfinding/Arbitration

During the 2013-2014 fiscal year PERB received 116 mediation requests under
EERA/HEERA/Dills. The number of mediation requests under EERA/HEERA decreased
slightly over the prior year (134 such requests were filed in 2012-2013). Of those requests,
92 were approved for mediation. Subsequently, 26 requests were approved for factfinding.

During this same period of time, 65 factfinding requests were filed under the MMBA. Of
those matters, 53 requests were subsequently approved for factfinding. The number of
factfinding requests under the MMBA increased slightly over the prior year (62 such requests
were filed in 2012-2013).

State Mediation and Conciliation Service Division

SMCS has fully completed its integration into PERB. While still maintaining a firewall between
the functions of mediation and adjudication, efficiencies have been gained through the staff
relationships and proximity between SMCS and the Office of the General Counsel.

Northern California Presiding Conciliator Steve Pearl retired, and Kenneth Glenn was promoted
into the position effective June 1, 2014. Three vacant Conciliator (mediator) positions were
filled mid-year. The vacancy created by Kenneth Glenn’s promotion is expected to be filled in
December 2014 or January 2015 through a new recruitment.

An updated case management system is being tested for an anticipated full roll-out by the end of
the 2014 calendar year. It is expected that a second phase of development and fine-tuning will
be undertaken in 2015 after SMCS staff have had time to work with it.

SMCS received a total of 918 new cases between July 1, 2013 and June 30, 2014, and closed
883. The new Local Control Funding Formula (LCFF) for public schools’ funding may have
delayed or extended contract negotiations processes in the schools, but the numbers of MMBA
impasses were also down from previous years. EERA/HEERA contract impasses accounted for
103 of the 194 total contract impasses mediated during the year. The balance of the cases
included: 564 grievances, including disciplinary appeals, 39 representation cases (including
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consent elections), 29 workplace conflict cases, 2 training and facilitation assignments, 15
Transit disputes, 6 Courts’ disputes, 1 State dispute, 24 City/County of Los Angeles disputes,
and 44 miscellaneous cases related to collateral duties or issues that could not be categorized
within the established categories (including education, outreach, and Public Utilities Code-
jurisdiction disputes).

Compliance
PERB staff commenced compliance proceedings regarding 29 unfair practice cases, in which-a

final decision resulted in a finding of a violation of the applicable statute. This is a slight drop
in activity over the prior year (32 compliance proceedings were initiated in 2012-2013).
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V. APPENDICES
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Introduction of Board Members and Administrators
Board Members

Anita I. Martinez has been employed with the Public Employment Relations Board (PERB or
Board) since 1976. In May 2011, Governor Edmund G. Brown Jr. appointed her to a three-year
term as Member and Chair of the Board. Ms. Martinez was re-appointed to a new five-year term
in January 2014. Prior to her appointment, Ms. Martinez served as the PERB San Francisco
Regional Director since 1982. Her duties included supervision of the regional office, investigation
of representation cases and unfair practice charges, and conducting settlement conferences,
representation hearings, and elections. Before joining PERB, Ms. Martinez worked for the
National Labor Relations Board in San Francisco and the Agricultural Labor Relations Board in
Sacramento and Salinas. A contributing author of the Matthew Bender treatise, California Public
Sector Labor Relations, she has also addressed management and employee organization groups
regarding labor relations issues. A San Francisco native, Ms. Martinez received her B.A. in
Political Science from the University of San Francisco. Ms. Martinez’s term expires in 2018.

A. Eugene Huguenin was appointed to the Board by Governor Edmund G. Brown Jr. in May
2011. Prior to his appointment, Mr. Huguenin practiced labor, employment, and education law
in the Sacramento-area. He advised and represented public employees and their organizations
in judicial and administrative proceedings, and consulted on educational policy and
procedures. From 2005 to 2009, he served as a commissioner on the Fair Political Practices
Commission.

Before relocating to Sacramento in 2000, Mr. Huguenin practiced labor and education law in
Los Angeles and Burlingame for more than 20 years, advising and representing the California
Teachers Association (CTA) and its locals throughout the state. From 1973 to 1979, Mr.
Huguenin consulted for CTA on labor relations issues. Prior to joining CTA, he was employed -
in the Seattle area by a local teachers association and a national accounting firm.

Mzr. Huguenin is a member of the Los Angeles County Bar Association, the State Bar of
California, and the American Bar Association. He received a Bachelor’s degree in Business
Administration in 1966, and a Juris Doctor in 1969, from the University of Washington.
Mr. Huguenin’s term expires in 2015.

Priscilla S. Winslow was appointed to the Board by Governor Edmund G. Brown Jr. on
February 1, 2013. She previously served as Legal Advisor to Board Member A. Eugene
Huguenin beginning July 2012.

Prior to coming to PERB, Ms. Winslow was the Assistant Chief Counsel of the California
Teachers Association where she worked from 1996 to 2012, representing and advising local

chapters and CTA on a variety of labor and education law matters.

Prior to her employment at CTA, Ms. Winslow maintained a private law practice in Oakland
and San Jose representing individuals and public sector unions in employment and labor law

13












History of PERB’s Statutory Authority and Jurisdiction

Authored by State Senator Albert S. Rodda, EERA of 1976 establishes collective bargaining in
California’s public schools (K-12) and community colleges; the State Employer-Employee
Relations Act of 1978, known as the Ralph C. Dills Act (Dills Act) establishes collective
bargaining for State employees; and HEERA, authored by Assemblyman Howard Berman,
extends the same coverage to the California State University and University of California
systems and Hastings College of Law.

As of July 1, 2001, PERB acquired jurisdiction over the MMBA of 1968, which established
collective bargaining for California’s city, county, and local special district employers and
employees. PERB’s jurisdiction over the MMBA excludes specified peace officers,
management employees, and the City and County of Los Angeles. '

On January 1, 2004, PERB’s jurisdiction was expanded to include TEERA, establishing
collective bargaining for supervisory employees of the Los Angeles County Metropolitan
Transportation Authority. '

Effective August 16, 2004, PERB also acquired jurisdiction over the Trial Court Act of 2000
and the Court Interpreter Act of 2002.

PERB’s jurisdiction and responsibilities were changed in late June 2012 by the enactment of
Senate Bill 1036 which enacted the relevant part of the IHSSEERA. The IHSSEERA is within
the jurisdiction of PERB to administer and enforce, with respect to both unfair practices and
representation issues. The IHSSEERA will initially cover only eight counties: Alameda,

Los Angeles, Orange, Riverside, San Bernardino, Santa Clara, San Diego, and San Mateo. The
enactment of the IHSSEERA brings the Los Angeles County providers under PERB’s
jurisdiction for the first time.

Since 2001, over two million public sector employees and their employers have been included
within the jurisdiction of the collective bargaining statutory schemes administered by PERB.
The approximate number of employees under these statutes is as follows: 675,000 work for
California’s public education system from pre-kindergarten through and including the
community college level; 237,000 work for the State of California; 100,000 work for the
University of California, California State University, and Hastings College of Law; 366,000
work under the auspices of the IHSSEERA statewide; and the remaining public employees
work for California’s cities, counties, special districts, trial courts, and the Los Angeles County
Metropolitan Transportation Authority.

Effective July 1, 2012, Senate Bill 1038 repealed and recast existing provisions of law
establishing the State Mediation and Conciliation Service (SMCS) within the Department of
Industrial Relations. The legislation placed SMCS within PERB, and vested PERB with all of
the powers, duties, purposes, responsibilities, and jurisdiction vested in the Department of
Industrial Relations and exercised or carried out through SMCS.
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PERB’s Major Functions—Detailed Description

Unfair Practice Charges

The investigation and resolution of unfair practice charges is the major function performed by
PERB. Unfair practice charges may be filed with PERB by an employer, employee
organization, or employee. Members of the public may also file a charge, but only concerning
alleged violations of public notice requirements under the Dills Act, EERA, HEERA, and
TEERA. Unfair practice charges can be filed online, as well as by mail, facsimile, or personal
delivery.

An unfair practice charge alleges an employer or employee organization engaged in conduct
that is unlawful under one of the statutory schemes administered by PERB. Examples of
unlawful employer conduct are: refusing to negotiate in good faith with an employee
organization; disciplining or threatening employees for participating in union activities; and
promising benefits to employees if they refuse to participate in union activity. Examples of
unlawful employee organization conduct are: threatening employees if they refuse to join the
union; disciplining a member for filing an unfair practice charge against the union; and failing
' to represent bargaining unit members fairly in their employment relationship with the ’
employer. A '

An unfair practice charge filed with PERB is reviewed by a Board agent to determine whether
a prima facie violation of an applicable statute has been established. ' A charging party
establishes a prima facie case by alleging sufficient facts to establish that a violation of the
Dills Act, EERA, HEERA, MMBA, TEERA, Trial Court Act, Court Interpreter Act, or
THSSEERA has occurred. If the charge fails to state a prima facie case, the Board agent issues
a warning letter notifying the charging party of the deficiencies of the charge. The charging
party is given time to either amend or withdraw the charge. If the charge is not amended or
withdrawn, it is dismissed. The charging party may appeal the dismissal to the Board itself.
Under regulations adopted effective July 1, 2013, the Board can designate whether or not its
decision in these cases will be precedential or non-precedential.

If the Board agent determines that a charge, in whole or in part, states a prima facie case of a
violation, a formal complaint is issued. The respondent may file an answer to the complaint.

Once a complaint is issued, usually another Board agent is assigned to the case and calls the
parties together for an informal settlement conference. The conference usually is held within
60 days of the date of the complaint. If settlement is not reached, a formal hearing before a
PERB ALJ is scheduled. A hearing generally occurs within 90 to 120 days from the date of
the informal conference. Following this adjudicatory proceeding, the ALJ prepares and issues
a proposed decision. A party may appeal the proposed decision to the Board itself. The Board
itself may affirm, modify, reverse, or remand the proposed decision.

Proposed decisions that are not appealed to the Board itself are binding upon the parties to the
case, but may not be cited as precedent in other cases before the Board.
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